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I.

Introduction

One of the many strengths of chapter 11 of the U.S. Bankruptcy Code is its success in
resolving complex mass tort litigation cases.1 Chapter 11 has long been considered an ideal
forum for providing refuge to both the defendant and the multiple victims, providing “a fair
and effective vehicle for dealing with mass tort liability.”2 The ability to halt pending
litigation,3 centralize massive claims in a single procedure,4 and resolve pending and future
litigation5 are some of the features that have caused both practitioners6 and academics7 to
consider it an effective mechanism to deal with mass tort liabilities.8
While traditionally, mass tort bankruptcies have been related to asbestos9
and product-liability cases,10 the range of issues has grown consistently in the last decade to
include proceedings related to the opioid crisis,11 wildfires,12 and sexual abuse.13 2019 was
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a particularly prolific year in mass tort bankruptcies, showing that the trend remains on the
rise with no signs of future decline.14
Since the debtor's insolvency is not a requirement of the Bankruptcy Code, there has
been massive application of reorganization in these scenarios, allowing perfectly solvent
companies to use chapter 11 as a defense mechanism against the initiation of large-scale
litigation. Hence, for many defendants (debtors), chapter 11 is seen more as a procedural
mechanism for handling massive litigation, than as a process for the rescue or restructuring
of a distressed debtor.15
From the victim's perspective, chapter 11 also provides significant relief. Instead of
worrying about starting a race to get hold of the debtor's assets quickly in a context where
the debtor receives an avalanche of lawsuits,16 the victim can be confident that the system
will provide her - ideally - with an equitable distribution, without incurring the
“extraordinarily expensive” costs of one-to-one litigation in the tort system,17 and without
having to assume the risk of what will happen to the debtor's assets during a lengthy
judicial process.18
However, despite the widespread application of chapter 11 to resolve mass tort
litigation, existing regulation and practice have been sharply, and in some cases justly,
criticized.19 In this paper, I will suggest that the criticisms of the treatment of mass tort in
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chapter 11, which are mainly high costs and delays, are concerns that can be overcome
through mediation, which has become an increasingly important feature of this new wave
of mass tort bankruptcies. Given the benefits that mediation brings to all parties in these
complex disputes, I argue that mediation should be made mandatory in mass tort chapter 11
cases. Mandatory mediation (which refers to the way the process is initiated and has
nothing to do with ensuring a particular outcome) would give the interveners the power to
mediate their disputes through this cooperative and cost-saving alternative dispute
resolution mechanism, even if the particular bankruptcy judge or the participants do not
typically favor it.
II.

Criticism of the Treatment of Mass Tort Claims in Chapter 11
Exacerbated costs and excessive delays in the compensation of massive victims,

which include undesired inefficiencies,20 are some of the criticisms that are often reiterated
when examining the treatment of mass tort claims in chapter 11.21 I will briefly review
these criticisms.
A. High costs in mass tort chapter 11 cases.
According to Professor Mackenzie, “[c]omplaints about the cost of bankruptcy are
pervasive. Those complaints reach beyond the context of mass tort cases, but they are
particularly pointed in mass tort cases.”22 The traditional criticisms of chapter 11 being
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“expensive” are repeated, emphasizing that the costs of mass tort bankruptcies are even
higher than the costs of a conventional restructuring process. 23
Most of these complaints are related to the overcharge of professionals’ fees (both legal
and financial) and transaction costs that are directly related to the level of litigation of the
specific case. Aggressive litigation implies more working hours for the participants and the
Court, more overwork, and consequently, more costs. In the restructuring arena, an
undesirable effect of aggressive litigation is that the positions of the parties (which are
already worn out from the phase before the bankruptcy proceeding) begin to harden and
polarize. Such polarization harms a process in which the arrival at an agreement (the
Reorganization plan) is - or rather, should be - the desired objective.
B. Excessive delays in plan confirmation and payments to creditors.
A second complaint against the treatment of mass torts in Chapter 11 is simply that “it
takes too much time.”24 Too much time for the confirmation of the plan, and too much time
for the victims (non-consensual creditors) to receive their payments.
Some of the delays in procedure, from filing to confirmation, can be explained by the
complexity of this type of process,25 but others are caused by the manifest animosity among
the participants hindering any kind of agreement.26 Cases often adopt a process of constant
action and reaction,27 and it is precisely this excessive litigation that leads to delay in their
final resolution.
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Delays in a restructuring setting are a much greater concern than costs alone, especially
when we consider the reputational factor (related to the rational debtor’s desire to exit
chapter 11 as soon as possible) and the potential frustration of the bankruptcy goals.28
The Johns-Manville case is representative of this idea. This case is not only the most
commented mass tort case in the Bankruptcy Code era, but also is recognized as the “first
case”29 that finds a solution to massive litigation in bankruptcy. “Johns-Manville filed its
petition in 1982, which was finally approved six years later, in 1988. Payments began then
but were suspended in 1990 (Smith, 1990) and did not resume again until 1995, 13 years
after Manville’s initial filing”.30
III.

The Benefits of Mediation in Complex Bankruptcy Cases.
In the last decades, mediation has played a crucial role in complex bankruptcy cases, 31

providing the parties a nonbinding resolution procedure in which they can be guided by a
neutral expert during their negotiations to reach a fair settlement.32 Good reasons justify
this trend:
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- Mediation fits perfectly within bankruptcy settings. In fact, both are considered a form of
alternative dispute resolution,33 and in the specific case of chapter 11, reaching a voluntary
agreement is also a primary goal. So much more can be accomplished, then, if in the
process of seeking an agreement, the interveners are assisted by an expert and neutral third
party. In this way, chapter 11 is a fertile ground for mediation.
- Flexibility, allowing for adaptation of the mediation to the particularities of each case.34
This is particularly important in mega chapter 11 cases, given the existence of a plurality of
creditors with antagonistic and diverse needs and interests. Flexibility has allowed for both
informal processes and formal processes to try to reach the broadest possible settlement, the
former as happened in the Tribune case, and the latter (including the submission of briefing
and arguments before the appointed mediator) as occurred in the Cengage Learning case.35
- Non-adversarial atmosphere. Mediation also creates a safe environment to express
underlying interests36 that usually cannot be expressed in a brief or even communicated to
the bankruptcy judge. It also encourages the parties to put their cards on the table,
facilitating negotiation. The fact that the parties are being guided by a neutral third party
(i.e., a former bankruptcy judge, as has been the rule in most of the cases) allows them to
calm down and “to manage outbreaks of hostility that distract from the collective goals of
reorganization.”37 The role of the mediator, at this point, is fundamental. It is not the same
for a lawyer to acknowledge a weakness in the case or give the opposing party a concession
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before the judge, as it is for the mediator, especially when any concession may be
detrimental to the defense of their client if the agreement is not closed.38
- Focus on the issues. The presence of a neutral mediator facilitating an eventual settlement
allows the parties to focus concretely on what they expect to obtain during the process.39
On many occasions, the multiple aspects that are generated in mega chapter 11 cases make
it easy for the participants to lose focus, taking flags that do not belong to them or engaging
in battles that will not necessarily guide them to satisfying their interests. Efficient and
properly targeted mediation allows the parties to focus on the relevant issues.40
- Confidentiality.41 The confidentiality of negotiations has traditionally been recognized as
one of the advantages of mediation. It is one of the core pillars of mediation 42, making it
appropriate for bankruptcy scenarios, since privacy in these cases has been vigorously
defended by various courts.
IV.

Mediation in Bankruptcy as an Alternative to Address the Critics of the
Treatment of Mass Tort in Chapter 11
If mediation appears to be a suitable tool for a traditional chapter 11 case, in the

event of a mass tort bankruptcy case, it is indispensable. This is also the reason why
mediation has been widely accepted in these complex processes, playing a predominant

38

Civil Litigation Management Manual (Second), 78 (2010).
Peck, supra note 26, at 9.
40
Id., at 12.
41
“Mediation sessions are confidential and are structured to help parties clarify their understanding of
underlying interests and concerns, probe the strengths and weaknesses of legal positions, explore the
consequences of not settling, and generate settlement options”. Civ. Lit. Man. Manual, supra note 38, at 78.
42
“Courts recognize that this precept of confidentiality is a hallmark of the mediation process, because it
permits the parties to seek a mutually beneficial, interests-based outcome without fear of compromising a
litigation position if the mediation is unsuccessful”. In re Brizinova, 565 B.R. 488, 498 (Bankr. E.D.N.Y.
2017).
39

7

role43 as an efficient mechanism to avoid additional costs and to reduce unwanted delays.44
The benefits of mediation are precisely calibrated to address the principal criticisms of a
traditional mass tort bankruptcy.
An excellent example of this understanding is the strategy applied in the recent
filing for chapter 11 relief by The Boy Scouts of America, in which this non-profit
corporation has requested the appointment of a mediator, exemplifying the virtues of
mediation in these scenarios. “[T]he appointment of a Mediator at the outset of these cases
is a cornerstone of the Debtor’s restructuring strategy. The complexity and sheer number of
issues that must be resolved in connection with a global resolution of abuse claims under a
plan of reorganization cannot be understated (….) Litigating all (or even some) of these
issues would entail extensive discovery costs and professional fees and expenses and
extend the timeline of the Debtors’ chapter 11 cases, thereby compounding such costs”. 45
In this regard, it has been argued that given the complexity of the restructuring
process involving mass tort claims, having a mediator would be especially beneficial given
mediation’s inherent dedication to the consensual resolution of the multiple issues of the
case and reducing the times of judgment and the costs involved. 46 Donald L. Swanson has
exemplified the virtue of mediation in mass tort bankruptcy settings in the dioceses
bankruptcies, noting that while some dioceses “fight hard to avoid liability,” spending large
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sums on professional fees, others prefer to avoid paying these fees and have a more
significant budget to settle the cases in the context of mediation.47
V.

The Need to Establish a Mandatory Mediation in Mass Tort Chapter 11
The traditional view of mediation puts the focus on voluntariness. This is reflected in

most local regulations on mediation in bankruptcy.48 Professor Peeples argued that “[a]n
order for mediation was even less likely, when at least one party objected; courts ordered
referrals to mediation when a party objected occurred less than 7% of the time”49.
Mediation “apparently”50 is “treated as voluntary on both ends: the decision to participate,
and the decision whether to reach an agreement.”51 We consider that such conclusions are
not ideal when dealing with mass tort chapter 11 cases. Years ago, Kenneth R. Feinberg
posited that “What should be emphasized is the importance placed by the mediator on the
cooperation of the court and, even more importantly, the parties. Once negotiations begin,
once the parties come to the negotiation table with the understanding that an attempt will be
made to resolve the controversy, I find that it is more than likely that resolution will be
achieved. The problem is getting the parties to the table!”52 This is a logical problem even
for those who defend the role of mediation in bankruptcy scenarios. How does one
convince a hostile litigant that mediation is an option? The premise of many local
regulations, which assume that any mediation will be initiated by the mutual agreement of
the parties, does not help.
47
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Mediation is seen by some bankruptcy litigators as a mechanism that does not generate
added value, since usually such litigants rely on their own negotiation skills. Under the
premise that they are good negotiators, they consider that the intervention of a neutral third
party is not propitious among sophisticated practitioners. This paradigm must be changed,
and the best way to change this it would be to incorporate a requirement in the bankruptcy
local rules that mass tort chapter 11 cases must go through a mandatory mediation.53
On the subject of mandatory mediation, it has been pointed out in comparative law
that "research indicates that once at the mediation table, skilled mediators can guide even
the most reluctant of parties to recognize opportunities for resolution."54 This reasoning
can be extrapolated to the American situation as well.
Another virtue of compulsory mediation relates to timing. Knowing in advance that
the procedure will involve a mediation, which will be initiated at the outset of the case, is
far more efficient than initiating one after the parties have disputed various aspects of the
case, invested enormous resources, and fractured their relations. As was pointed out by the
Judicial Conference of the United States, “early settlement is one objective of effective
litigation management.”55 Once parties start spending money on the discovery, they often
believe that the only way to justify the expense (to themselves or their client) is to have
their claim heard by the court.
Mandatory mediation, while a novel proposal in terms of its applicability to mass
tort cases, is not entirely novel in bankruptcy. In the Delaware bankruptcy court, a
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mandatory mediation program has been in place since 2004. Due to its results, the program
has been somewhat expanded.56 Other jurisdictions have also incorporated mandatory
mediation for different chapters of the U.S. Bankruptcy Code, such as the State of
California, about municipal bankruptcy cases derived from chapter 9.57
The advantages associated with mediation are many, and include the pooling of
positions and reduction of costs and time frames so that creditors can increase their
recovery and eventually the debtor can effectively reorganize its business unit. These
benefits are enough to justify that in all mass tort cases, in the context of chapter 11, a
flexible, confidential, transparent, and expertly conducted process be required to be
initiated. It should be noted that even if no agreement is reached, the mere fact of having
activated the procedure generates positive externalities for the case in question;58 hence it
should not be a cause for concern that cases that enter into mediation do not necessarily end
in an agreement.
A final argument for making mediation mandatory is based on the need for
bankruptcy to provide special protection for torts victims. The position of a tort victim is
different from that of a creditor who has a contractual non-bankruptcy right. High costs and
delays affect victims more than traditional corporate creditors, and therefore victims benefit
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more from mediation than any other group of creditors, so to safeguard their position,59 it
becomes necessary to establish a mandatory rule to assure their right to access to mediation.
VI.

Conclusion
The advantages of mediation have been widely recognized, and mass tort chapter 11

cases are a fertile terrain for this alternative dispute resolution mechanism. The fact that the
advantages provided by mediation coincide with the criticisms that are often made of the
treatment of mass tort in chapter 11 invites the conclusion that mediation should be
available to the various participants, given the advantages it provides for the parties, the
court, and the system in general. To avoid these benefits being granted only upon reaching
an agreement, or to avoid potential bias of a judge against mediation, local rules should
consider some form of mandatory mediation for mass tort bankruptcy cases. As experience
from mediation in chapter 11 cases supports, one of the most challenging aspects of the
mediation process is bringing the parties to the table. This shift from the courthouse to the
negotiating table is necessary to change the mindset and disposition of litigants who look
down on this means of alternative dispute resolution. Moreover, those who have had
experience with court-ordered mediation have recognized that even without an agreement,
mediation in itself is fruitful. Therefore, the establishment of mandatory mediation
programs would, without doubt, contribute to a more efficient resolution to mass tort claims
in restructuring scenarios.
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