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Maritime liens developed as an essential event of vessel operations. 

They are similar to a security interest but differ from most land liens, 

although they are analogous in concept to materialmen’s liens, which arise 

as a matter of law, a result of work performed in the construction industry.  

The maritime liens arose from contract claims and are controlled by the 

Federal Maritime Lien Act, which states: “a person providing necessaries to 

a [private] vessel [with the owner or owner’s agent’s permission] … has a 

maritime lien on the vessel, may enforce the lien in a civil in rem action, and 

is not required to allege or prove that credit was given to the vessel.”  On 

foreign-flagged vessels, these liens actually prime all other credits perfected 

or unperfected against a vessel by operation of law even though they are not 

filed and may, in certain instances been virtually undetectable by other 

creditors performing lien searches. On vessels flagged in the United States, 

these liens do not prime secured debt but do come ahead of all unsecured 

liens in priority. 

Necessaries in the maritime environment are those costs that are 

important to the seaworthiness of the vessel.  These include such expenses as 

seamen’s wages, custodial expenses, tort claims, repairs, maintenance, 

towage, supplies, and other necessaries used to keep the vessel in commerce. 

Without upkeep, the vessel would deteriorate and have limited or no value. 

Further, financing for a vessel that did not maintain its value would be 

nonexistent. For example, at the time a necessary expense occurs, such as 

seamen’s wages the seamen automatically have a lien on the vessel, which 

incurred the expense until they are paid. The guidelines that enforce the 
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control over who can impose a maritime lien is regulated by Admiralty Law, 

which is similar to UCC (Uniform Commercial Code ), but was established 

strictly for vessels so they could not sail away and leave debt behind.  

Another type of maritime lien that is exclusive to maritime law is The 

Secret Lien.  Secret Liens arise due to the transient nature of a ship and the 

impracticality of recording liens while it is on a voyage and out of the 

jurisdiction in which the supplier of necessaries resides. A system does not 

exist where a seaman or vendor can file a lien each time debt for wages or 

necessaries occur. Therefore, a maritime debt that does not have a recorded 

lien can still exist, be absolutely valid, prime other liens and be unknown to 

anyone but the holder of the lien.  Two-year statutory requirements exist for 

noticing of a maritime lien by the vendor or seamen.  This creates a special 

form of financial complexity for creditors assessing the value of the assets of 

a vessel in bankruptcy. 

When dealing with maritime bankruptcy lien issues it must be 

understood that maritime liens are governed by their own set of laws, and 

therefore financing issues that arise in a maritime bankruptcy are 

traditionally complicated.  Any potential liens arising under the unique 

provisions of maritime law need to be identified and evaluated before 

financing a DIP or any Exit financing because of what is effectively a super 

priority status.  

The most recent development in maritime law relates to the definition of a 

vessel. In 2005 the U.S. Supreme Court revisited the definition of a vessel in 

Stuart v. Dutra Construction Co., 543 U.S. 481 (2005).  The case filed by the 

plaintiff sought relief under the Jones Act and in the Longshore and Harbor 

Workers Compensation Act, which applies to land-based maritime 
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employees, for personal injury damages where a marine engineer was 

severely injured. The accident took place aboard a harbor-dredge in Boston 

Harbor.  This particular harbor-dredge had limited self-propulsion and was 

only able to move a very short distance in the water.  Longer journeys 

required the use of a tugboat to move the harbor-dredge.  In Justice Clarence 

Thomas’ opinion the word vessel in statutory language “includes every 

description of water-craft or other artificial apparatus used, or capable of 

being used, as a means of transportation on water.”   The harbor-dredge, 

although it moved very short distances, and did not have a captain, was 

concluded to be deemed a vessel, in that it served as waterborne 

transportation, carrying machinery, equipment and crews over water. The 

significance of this recent development will have a great impact on maritime 

liens in bankruptcy filings.  

Essentially, the Stewart case materially expanded the number of 

potential claimants found to hold maritime liens and thereby enabled a class 

of creditors who would not have previously been classified as priority 

creditors to assert their interests over non-maritime lien holders 

Subsequent cases, which have been decided since Stewart, reflect the 

impact of the Stewart case on the question of defining a “vessel” by focusing 

on the issue of its use as a means of transportation includes: 

 

a. Board of Commissioners of the Orleans Levee District v. M/V 

Belle of Orleans, 439 F. Supp. 2d 1178 (S.D. Ala. 2006) – In this 

case, the judge decided that a riverboat was not a “vessel” where 

the riverboat was semi-permanently or permanently moored with 

steel cables. Electrical, computer and communication lines 
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attached the riverboat from a shore-side source. Sewage was 

pumped off riverboat to shore and the riverboat was not being used 

as a means of transportation, or in navigation. 

 

b. Holmes v. Atlantic Sounding Co., 437 F.3d 441 (5th Cir. 2006) – 

This case, similar to the Stewart case, involved an injured cook on 

board a barge used to provide temporary housing to employees 

hired to perform dredging work.  Although it was incapable of self-

propulsion, it was moved long distances by tugs.  It was found that 

the greater the structure’s semblance to conventional seafaring 

craft, the greater the odds of securing vessel status.  As long as the 

water borne structure is practically capable of being used for 

transportation on navigable waters, it is a “vessel”. 

 

In Re Torch Offshore No.’s 05-10137, 05-10138, 05-10140 (Bankr. 

Eastern District of Louisiana), the law firm Lugenbuhl, Wheaton, Peck 

Rankin & Hubbard, adapted a Proof of Maritime Claim Form (“POC”) 

specifically for the Torch case1.  The development of this claim form was 

intended to identify maritime liens in this case and provide for a bar date for 

filing a maritime lien.  The form and the noticing procedures superseded the 

statute of limitations on Secret Liens.  Forethought by the attorneys applied 

in the adaptation of the POC facilitated the financial advisors ability to 

evaluate assets in preparation for asset sales, as well as negotiations with the 

company’s lenders.  

                                                 
1 A copy of the Maritime Proof of Claim developed in the Torch case is attached as Exhibit “_” 
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In conclusion, the definition of a “vessel” in the U.S. Supreme Court’s 

decision broadens the scope and application of possible maritime liens. In 

order to properly deal with these developments in the context of maritime 

bankruptcies it is important for practitioners to consider establishing a Proof 

of Maritime Lien Claim Form and noticing period, specifically aimed at 

forcing timely identification of maritime bankruptcy claims, to  assist in 

identifying those claims that have maritime liens and giving professionals 

involved in the bankruptcy case a more effective way to evaluate the 

possibility of secured liabilities being inadvertently primed. 
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